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DIGEST 

1 .  Protester has not met burden of affirmatively proving 
its case where it does not rebut the agency's specific 
responses to the protester's allegation that the 
solicitation was defective because it failed to apprise all 
offerors regarding the operability, suitability for intended 
use, and condition of government-furnished property. 

2. Where all offerors submit proposals on the basis that 
certain equipment will be operational, the fact that, after 
award, delay in obtaining certificate might (and in fact 
does) prevent use of equipment does not render solicitation 
defective for failure to disclose this possibility. 

3. Protester's new and independent grounds of protest are 
dismissed where the later raised issues do not independently 
satisfy the timeliness rules of General Accounting Office's 
Bid Protest Regulations. 

DECISION 

Tri-States Service (TSS)  protests various alleged defects in 
request for proposals (RFP) DAJA37-88-R-0239, issued by the 
Army Contracting Center, Europe, for operation of the 
government-owned contractor operated ( G O C O )  laundry and dry 
cleaning facility at Bad Kreuznach, West Germany. 

TSS, the incumbent, contended that without amendment to the 
RFP, offerors would be unable to make proposals on an equal 
basis. - 1 /  

1 /  The contract has been awarded notwithstanding the 
protest based on the government's determination that urgent 
and compelling circumstances significantly affecting the 
interests of the United States would not permit waiting for 
the outcome of the protest. See - 4 C.F.R.  S 21.4(a) (1988). 



We deny t h e  protest  i n  p a r t  and d i smis s  it i n  pa r t .  

The RFP r e q u i r e d  o f fe rors  t o  f u r n i s h  month ly  and a n n u a l  
prices f o r  o p e r a t i n g  t h e  GOCO p l a n t  as w e l l  as s e v e n  p i c k u p  
p o i n t s  a t  v a r i o u s  Army i n s t a l l a t i o n s  i n  and a round  Bad 
Kreuznach  fo r  a p e r i o d  o f  1 y e a r ,  w i t h  o p t i o n s  f o r  2 a d d i -  
t i o n a l  y e a r s .  O f f e r o r s  were p r o v i d e d  w i t h  a l i s t  of t h e  
g o v e r n m e n t - f u r n i s h e d  p r o p e r t y  (GFP)  and i t s  c o n d i t i o n  a s  
w e l l  as  workload  estimates t o  assist i n  f o r m u l a t i n g  t h e i r  
o f f e r s .  TSS's a l l e g a t i o n s  t h a t  t h e  RFP is  d e f e c t i v e  
p r i m a r i l y  c o n c e r n  t h e  a c c u r a c y  o f  t h i s  i n f o r m a t i o n .  

T S S  f i r s t  c la ims t h a t  t h e  RFP is  d e f e c t i v e  because it d o e s  
n o t  i n f o r m  a l l  o f f e r o r s  t h a t  t h e  GFP d r y  c l e a n i n g  mach ines  
c a n n o t  be used.  Use of t h e  mach ines  was h a l t e d  d u r i n g  TSS ' s  
p e r f o r m a n c e  o f  t h e  p r ior  c o n t r a c t ,  when it was d i s c o v e r e d  
t h a t  a toxic by-p roduc t  o f  d r y  c l e a n i n g ,  p e r c h l o r o e t h y l e n e ,  
was l e a k i n g  t h r o u g h  t h e  sewer s y s t e m  i n t o  t h e  s o i l  and 
ground water, a v i o l a t i o n  o f  German e n v i r o n m e n t a l  laws. 
P e r c h l o r o e t h y l e n e  w i l l  seep t h r o u g h  u n t r e a t e d  c o n c r e t e  and  
s e a l i n g  t h e  f l o o r  on which t h e  d r y  c l e a n i n g  mach ines  rest is 
one  method of a v o i d i n g  a v i o l a t i o n  o f  t h e  law. S i n c e  t h e  
Army has n o t  s e a l e d  t h e  f l o o r ,  TSS c o n c l u d e s  t h a t  o p e r a t i o n  
of t h e  m a c h i n e s  would v i o l a t e  t h e  law, and  t h a t  by  
p r o v i d i n g  u n u s a b l e  GFP, t h e  Army h a s  f a i l e d  t o  f u l f i l l  t h e  
RFP's r e q u i r e m e n t  t h a t  GFP b e  " s u i t a b l e  f o r  i t s  i n t e n d e d  
use. ' '  I n  a s u b s e q u e n t  f i l i n g ,  TSS f u r t h e r  a r g u e d  t h a t  a l l  
o f f e ro r s  s h o u l d  have  been  made aware t h a t  t h e s e  mach ines  
c o u l d  n o t  be  u s e d ,  so t h a t  t h e y  migh t  a l l  " b i d  from t h e  same 
p a i r  o f  s h o e s . "  

The Army repl ies  t h a t  it h a s  acquired new water p u r i f i c a t i o n  
equ ipmen t  and p r o v i d e d  s teel  catch b a s i n s  unde r  t h e  backs of 
t h e  mach ines ,  which t h e  German Water C o u n c i l  h a s  a d v i s e d  can  
be used i n  l i e u  o f  s e a l i n g  t h e  en t i r e  c o n c r e t e  f l o o r .  The 
Army also reports t h a t  a f t e r  " p u r i f i c a t i o n , "  waste water 
c o n t a i n s  l e v e l s  o f  t o x i c  c h e m i c a l s  w e l l  w i t h i n  t h e  l ega l  
l i m i t s .  A l though  it h a s  n o t  y e t  o b t a i n e d  a c e r t i f i c a t e  
a l l o w i n g  u s e  of t h e  m a c h i n e s ,  t h e  Army e x p e c t s  s u c h  
c e r t i f i c a t i o n  and h a s  allowed t h e  new c o n t r a c t o r  t o  
s u b c o n t r a c t  t h e  d r y  c l e a n i n g  work u n t i l  t h e  c e r t i f i c a t e  is  
o b t a i n e d  . 
While  T S S  a p p a r e n t l y  b e l i e v e s  t h a t  t h e  Army's f a i l u r e  t o  
seal  t h e  f l o o r  r e n d e r s  t h e  mach ines  u n u s a b l e ,  t h e  Army h a s  
c o u n t e r e d  t h a t  t h e  measures it h a s  t a k e n  have  been  
u n o f f i c i a l l y  approved  by t h e  German Water C o u n c i l  and it 
e x p e c t s  o f f i c i a l  a p p r o v a l  soon.  TSS has n o t  r e b u t t e d  t h e  
a g e n c y ' s  p o s i t i o n  i n  t h i s  r e g a r d .  A s  s u c h ,  it h a s  n o t  m e t  
i t s  b u r d e n  o f  p r o o f ,  a n d  i t s  p r o t e s t  on t h i s  ground i s  
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den 
198 
c u r  

- S e e  Automat ion  Management Corp., 8-224924 ,  J a n .  15, 
7-1 CPD 9 61. F u r t h e r ,  as  a g e n e r a l  r u l e ,  a pro- 
agency  need  o n l y  g i v e  s u f f i c i e n t  d e t a i l e d  i n f o r -  

mation i n  i t s  s o l i c i t a t i o n  t o  e n a b l e  o f f e r o r s  t o  compete  
i n t e l l i g e n t l y  and on a r e l a t i v e l y  e q u a l  b a s i s .  S e e  -- TCA 
P a i n t i n g ,  Inc . ,  B-229655.2, May 4, 1988, 88-1 CPD I[ 435. 
The agency  a n t i c i p a t e d  a f u l l y  o p e r a t i o n a l  d r y  c l e a n i n g  
p l a n t  by t h e  t i m e  of award,  and p r o v i d e d  s u f f i c i e n t  
i n f o r m a t i o n  t o  t h a t  e f f e c t .  TSS i t s e l f  a d m i t s  t h a t  a l l  
o f f e r o r s  s u b m i t t e d  p r o p o s a l s  on  t h e  same bas is :  p e r f o r m a n c e  
o f  t h e  d r y  c l e a n i n g  i n  t h e  GOCO f a c i l i t y .  Thus ,  w e  f i n d  no  
d e f e c t  or p r e j u d i c e  i n  f a i l i n g  t o  a d v i s e  o f f e r o r s  t h a t  some 
equipment  m i g h t  n o t  be approved  f o r  o p e r a t i o n  a t  t h e  t i m e  o f  
award. 

TSS n e x t  a l l e g e s  t h a t  t h e  Army, c o n t r a r y  t o  t h e  p r o v i s i o n s  
of t h e  RFP, f a i l e d  t o  d e s c r i b e  t h e  c o n d i t i o n  of a l l  GFP,  
t h u s  hamper ing  o f f e r o r s  i n  t h e  p r e p a r a t i o n  o f  proposals. 
T h e  Army a d m i t s  t h a t  6 of 115 items on  t h e  o r i g i n a l  
equ ipmen t  c o n d i t i o n  l i s t  had no  s t a t e m e n t  o f  c o n d i t i o n .  
However, a t  t h e  p r e p r o p o s a l  c o n f e r e n c e  TSS and t h e  o t h e r  
o f f e r o r s  were a d v i s e d  t h a t  a l l  GFP would b e  o p e r a t i o n a l  a t  
award ,  e x c e p t  as s p e c i f i c a l l y  s t a t e d  o t h e r w i s e .  O f f e r o r s  
were a l so  f u r n i s h e d  a new l i s t  d e t a i l i n g  on one  p a g e  a l l  t h e  
equipment  t h a t  was n o n o p e r a t i o n a l  or i n  need o f  major 
repa i r ,  w i t h  a l l  o p e r a t i o n a l  equipment  d e t a i l e d  on t h e  
r e m a i n i n g  pages .  Under t h e  c i r c u m s t a n c e s ,  i t  appears t h a t  
a l l  o f f e r o r s  were a d e q u a t e l y  a p p r i s e d  of what  equipment  was 
o p e r a t i o n a l  and what was n o t ,  p r i o r  t o  s u b m i s s i o n  of i n i t i a l  
p r o p o s a l s .  A s  s u c h ,  t h e  RFP p r o v i d e d  s u f f i c i e n t  d e t a i l e d  
i n f o r m a t i o n  f o r  o f f e r o r s  t o  p r e p a r e  p r o p o s a l s  on  a 
r e l a t i v e l y  e q u a l  b a s i s .  T&A P a i n t i n g ,  I n c . ,  B-229655.2, 
supra.  

TSS n e x t  claims t h a t  t w o  p r o v i s i o n s  o f  t h e  RFP are  
c o n t r a d i c t o r y ,  i n  t h a t  o n e  p r o v i s i o n  allows f o r  a c o n t r a c t  
a d j u s t m e n t  t o  c o v e r  employees '  severance pay ,  w h i l e  t h e  
o t h e r  d i s a l l o w s  s u c h  an a d j u s t m e n t .  The  Army r e s p o n d s  t h a t  
t h e  p r o v i s i o n s  a r e  not c o n t r a d i c t o r y  because t h e y  r e fe r  t o  
d i f f e r e n t  s i t u a t i o n s  i n  which s e v e r a n c e  pay would be 
r e q u i r e d  t o  be p a i d  and s i m p l y  make p l a i n  who w i l l  be 
r e s p o n s i b l e  f o r  pay inq  i t .  P a r a g r a p h  H-13 a d v i s e s  o f f e r o r s  
t h a t  no a d j u s t m e n t  1 7  c o n t r a c t  p r i c e  w i l l  be  made for  
s e v e r a n c e  pay  a t t r i b d t a b l e  t o  t r a n s f e r s  o f  employees a t  
c o n t r a c t  e x p i r a t i o n  o r  commencement. P a r a g r a p h  H-16 a d v i s e s  
t h a t  i f ,  d u e  t o  r e q ( i i r e m e n t s  c h a n g e s  d u r i n g  t h e  cont rac t ,  a 
p a r t i c u l a r  GOCO facility is c l o s e d  and employees  m u s t  b e  
s e p a r a t e d ,  or i f  t h e  successor c o n t r a c t o r  is n o t  r e q u i r e d  by  
t h e  Army t o  h i r e  a l l  of t h e  p r e d e c e s s o r ' s  employees ,  
s e v e r a n c e  pay  can be r e i m b u r s e d  p u r s u a n t  to  a cont rac t  p r i c e  
a d j u s t m e n t .  I n  o rde r  t o  make t h e  d i f f e r e n c e  i n  a p p l i c a t i o n  
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even  clearer,  t h e  Army amended t h e  RFP t o  rewrite H-13. I n  
its comments, however,  TSS m a i n t a i n s  t h a t  t h e  c o n t r a d i c t i o n  
r e m a i n s  and poses a h y p o t h e t i c a l  s i t u a t i o n  as  s u p p o r t  for  
i ts  p o s i t i o n .  

We a g r e e  w i t h  t h e  Army's  i n t e r p r e t a t i o n  t h a t  t h e  p r o v i s i o n s  
a re  n o t  c o n t r a d i c t o r y .  The p r o v i s i o n s  set f o r t h  those 
c i r c u m s t a n c e s  where t h e  c o n t r a c t o r  must  absorb s e v e r a n c e  pay 
costs and when t h e  Army must  a d j u s t  t h e  c o n t r a c t  price as 
r e imbursemen t  f o r  s e v e r a n c e  pay. Thus ,  w e  d i s a g r e e  w i t h  TSS 
t h a t  i ts  hypo the t i ca l  s i t u a t i o n  is n o t  a d e q u a t e l y  c o v e r e d  by 
t h e  p r o v i s i o n s  of H-13 and  H-16. 

TSS a lso  a l l e g e s  d e f e c t s  i n  s o l i c i t a t i o n  p r o v i s i o n s  
r e g a r d i n g  t h e  a l l o w a b i l i t y  o f  o v e r t i m e  and r e s t r i c t i o n s  on 
u s e  of government  fac i1 i t ies .U The Army amended t h e  RFP t o  
address t h e  a l l e g e d  d e f e c t s  and  TSS has  n o t  c h a l l e n g e d  t h e  
e f f i cacy  o f  those amendments. Thus,  t h e  A r m y ' s  a c t i o n  h a s  
r e n d e r e d  these i s s u e s  academic. American O v e r s e a s  Book 
Co., I n c . ,  B-227835, J u l y  17, 1987, 87-2 CPD 1 60. 

A f t e r  t h e  c l o s i n g  da t e  f o r  p r o p o s a l s ,  TSS l e a r n e d  t h a t  t h e  
Army i n t e n d e d  t o  d i s c o n t i n u e  t h e  l a u n d e r i n g  of o i l  and 
g r e a s e  soaked  r a g s  i n  t h e  GOCO f a c i l i t y  i n  order t o  comply 
w i t h  a German  law p r o h i b i t i n g  d i s c h a r g e  o f  o i l  and  g r e a s e  
i n t o  t h e  sewer s y s t e m .  The Army d e c i d e d  it would n o t  be 
cost e f f e c t i v e  t o  f i l t e r  waste water c o n t a i n i n g  o i l  and 
g r e a s e  s i n c e  new r a g s  would cost less t h a n  l a u n d e r e d  o n e s .  
TSS p r o t e s t e d  t h a t  d e l e t i o n  o f  t h i s  p a r t  o f  t h e  work s h o u l d  
be r e f l e c t e d  i n  an  amendment t o  t h e  s o l i c i t a t i o n  s i n c e  it is  
" c o n c e i v a b l e  t h a t  some [ o f  f e r o r s ]  were aware" o f  t h e  
d e l e t i o n  p r i o r  t o  t h e  Augus t  24 c l o s i n g  d a t e ,  and t h u s  "were 
ab le  t o  a d j u s t  t h e i r  p r i c e s  downward . I' 
TSS h a s  s u b m i t t e d  no e v i d e n c e  t o  support  i t s  s p e c u l a t i o n  
t h a t  some o f f e r o r s  may h a v e  known o f  t h e  d e l e t i o n  p r i o r  t o  
t h e  c l o s i n g  da te .  TSS, as  incumbent ,  was most l i k e l y  t o  
have  been  among t h e  f i r s t  r e c i p i e n t s  o f  t h e  p e r t i n e n t  
d i r e c t i v e ,  y e t  i t  d id  n o t  r e c e i v e  it u n t i l  August  30 ,  

2J TSS a l s o  s u g g e s t e d  t h a t  a p r o v i s i o n  of t h e  RFP, a d v i s i n g  
o f f e r o r s  t h a t  t h e y  mus t  comply w i t h  a l l  laws and 
r e g u l a t i o n s ,  be s u p p l e m e n t e d  by add ing  s p e c i f i c  r e f e r e n c e s  
t o  e n v i r o n m e n t a l  laws. T h e  Army re sponded  t h a t  t h e  
p r o v i s i o n  was s u f f i c i e n t  as stated and e x p l a i n e d  t h a t  
s p e c i f y i n g  these laws m i g h t  s e r v e  t o  " d i m i n i s h  t h e  force" o f  
o ther  laws. S i n c e  TSS d i d  n o t  address t h i s  matter i n  i ts 
comments, w e  c o n s i d e r  t h i s  i s s u e  abandoned.  Pac O r d ,  I n c . ,  
8-224249, Jan.  5, 1987,  87-1 CPD 11 7. 
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6 d a y s  a f t e r  c l o s i n g .  L ikewise ,  t h e  awardee s ta tes  t h a t  it 
was unaware of t h e  d i r e c t i v e  and would n o t  h a v e  changed  i t s  
o f f e r  if it had been  aware. S i n c e  t h e  protester ' s  
a l l e g a t i o n  is  mere s p e c u l a t i o n ,  which is i n s u f f i c i e n t  a l o n e  
t o  p r o v i d e  t h e  bas i s  for s u s t a i n i n g  a protest ,  t h i s  g round  
for  p ro te s t  i s  d i s m i s s e d .  American I d e n t i f i c a t i o n  P r o d u c t s ,  - - I n c . ,  B-227599, J u l y  13, 1987, 87-2 CPD 11 42. 

F i n a l l y ,  i n  a d d i t i o n  t o  i t s  comments on  t h e  agency  report ,  
TSS ra ises  new g r o u n d s  o f  protest w i t h  r e g a r d  t o  t h e  Army's  
d e c i s i o n  t o  s top  l a u n d e r i n g  o i l  and g r e a s e  soaked r a g s .  TSS 
now claims t h a t  l a u n d e r i n g  work u n i f o r m s  from t h e  Army 
Main tenance  Depot a t  Mainz a l so  would v i o l a t e  t h e  German 
e n v i r o n m e n t a l  laws. A s  s u c h ,  it a r g u e s  t h a t  t h e  p o t e n t i a l  
decrease i n  workload ( a p p r o x i m a t e l y  1 ,500  pieces per week) 
combined w i t h  t h e  r e d u c t i o n  a t t r i b u t a b l e  t o  t h e  r a g s ,  
c o n s t i t u t e d  a s i g n i f i c a n t  r e d u c t i o n  i n  r e v e n u e  and t h u s  
required t h a t  a l l  o f f e r o r s  b e  a d v i s e d  o f  t h e  matter and  
permi t ted  t o  s u b m i t  r e v i s e d  proposals. 

TSS's newly  raised protest  c o n t e n t i o n s  are  u n t i m e l y .  Our 
B i d  Protest  R e g u l a t i o n s  require t h a t  a p ro tes t  be f i l e d  
w i t h i n  10 working  d a y s  a f t e r  t h e  basis  o f  t h e  p ro tes t  is 
known or s h o u l d  have  b e e n  known. 4 C.F.R. S 21.2(a)(2). 
Where a protester i n i t i a l l y  f i l e s  a t i m e l y  protest  and 
l a t e r  s u p p l e m e n t s  it w i t h  new and i n d e p e n d e n t  g r o u n d s  of 
protest ,  t h e  l a t e r  r a i s e d  a l l e g a t i o n s  must  i n d e p e n d e n t l y  
s a t i s f y  t h e  t i m e l i n e s s  r e q u i r e m e n t s .  See - L i t t l e  S u s i t n a  
C o . ,  65 Comp. Gen. 651 (1986), 86-1 CPD 11 560. Our 
R e g u l a t i o n s  do n o t  c o n t e m p l a t e  t h e  u n w a r r a n t e d  piecemeal 
p r e s e n t a t i o n  or d e v e l o p m e n t  of protest  issues. Id. 
- 

A s  i ncumben t ,  TSS was w e l l  aware o f  t h e  r e q u i r e m e n t s  fo r  
l a u n d e r i n g  these work u n i f o r m s  and c o u l d  h a v e  raised t h i s  
matter a t  t h e  same time it r a i s e d  c o n c e r n s  a b o u t  t h e  
d e l e t i o n  of t h e  rag r e q u i r e m e n t .  Moreover ,  there  is no 
e v i d e n c e  t o  i n d i c a t e ,  t o  t h e  e x t e n t  l a u n d e r i n g  these 
u n i f o r m s  may v i o l a t e  German law, t h a t  t h e  Army h a s  n o t  or 
w i l l  n o t  make p r o v i s i o n  for  complying  w i t h  t h e  law a p a r t  
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from d e l e t i n g  t h i s  requirement .  
a l l e a a t i o n s  a r e  i n s u f f i c i e n t  a l o n e  to prov ide  t h e  b a s i s  for 

Thus, TSS's s p e c u l a t i v e  
- a  

s u s t a i n i n g  a p r o t e s t .  - I n c . ,  8-227599, supra.  
American I d e n t i f i c a t i o n  Products ,  

Accordingly ,  t h e  p r o t e s t  is denied i n  p a r t  and d i s m i s s e d  i n  
p a r t .  

/ General a m k a n s  Counsel 
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